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STATEWIDE AUL SITES
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In Massachusetts

A Privatized Waste Site Cleanup program for state
sites established in 1993.

Established a “Licensed Site Professional” (LSP) to
manage cleanups on behalf of state.

MA Institutional Controls implemented at Cleanup
End Point (Response Action Outcome)

Activity & Use Limitations or AULs are
Massachusetts Institutional Controls.
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Licensed Site Professional (LSP)

http://mass.gov/lsp/lsphome.htm

An individual with a college degree in science or
engineering who has:

At least 5 years of experience conducting and
overseeing hazardous waste site assessment and
remediation at the decision-making level

At least 8 years of total professional experience
Good moral character

Passed Board’'s exam (technical and regulatory)
Continuing Education requirements
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Three Types of AULs

Voluntary:

1. Notice of Activity and Use Limitation (~1,800)
2. Grant of Environmental Restriction (~12)
Involuntary:

3. DEP-imposed Environmental Restriction (0)

« MassDEP “Guidance on Implementing Activity and
Use Limitations” issued 5/1999
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Grants v. Notices

Grants
Greater control

Legally enforceable
contract

Enforceable by DEP under
MCP

Subordination Agreements
ensures priority of AUL
over prior interests In

property

Notices
Lesser control

Not a legally enforceable
contract

Enforceable by DEP
under MCP

No Subordination
Agreements
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Grants vs. Notices (cont.)

Grants
Department review
Subject to DEP audit

Filing Requirements for
DEP review

Filing Fees

Easements granted to
DEP - access rights and
rights to conduct
Investigations of

Restricted Area and/or
remediation activities

Notices
No Department review
Subject to DEP audit

No filing requirements
for DEP Review

No filing Fees

No easements granted
to DEP

No groundwater

Massachusetts Department I'_}
of ' \;?
ENVIRONMENTAL PROTECTION \




The AUL Notice

Document, recorded at the registry of deeds or registered
with the land court

Prepared and implemented in same manner as other real
estate documents

Provides Notice of residual OHM

Specifies Permitted uses/activities

Specifies Inconsistent uses/activities (GRANT = Restricted)
Specifies restricted area

Specifies Obligation and Maintenance Conditions

Establishes duties to evaluate future proposed activities,
site use change, and conduct response actions, if

necessary
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What Does a NOTICE Look Like?

NOTICE OF ACTIVITY AND USE LIMITATION
M.G.L. c. 21E, §6 and 310 CMR 400000

Disposal Site Name: _Titan Tool Company
DET Release Tracking No.(s): 3-0000

|1|1de:|s ot thls . dayof _July.,

ion h lace of business at 345
iteville, N1.]5§-JL|]U5€[‘[> 99999, lucelhel \\|lh its su\:uess-cus:\nd assigns [LU”?L[‘I\E'}. "Owner'').

This Notice or' Activity md U)E L|m|t1t|on ["Notn.e"] i

Main Street. 5

WITNESSET H:

WHEREAS, Titan Tool Company, Ine., of Siteville, Essex County, Massachusetts, is the owner
in fee simple of that certain parcel of land located in Siteville, Essex County, Massachusetts, with the
buildings and improvements thereon ("'Property’);

WHEREAS, said parcel of land, which is more particularly bounded and deseribed in Exhibit
A, attached hereto and made a part hereof ("Property”) is subject to this Notice of Activity and Use Limitation.
The property is shown on a plan recorded with Essex County Registry of Deeds (Southern District) in Plan
Book 150, Plan 10,

WHEREAS, a portion of the Property ("Portion of the Property) is subject to this Notice of
Activity and Use Limitation. The Portion of the Property is more particularly bounded and described in
Exhibit A-1. attached hereto and made a part hereof. The Portion of the Property is shown as the * AUL Area
on the aforementioned plan recorded with said Deeds in Plan Book 130, Plan 10:

WHEREAS, the Portion of the Property comprises part of a disposal site as the result of a
release of oil and/or hazardous material. Exhibit B is a sketch plan showing the relationship of the Portion of
the Property subject to this Notice of Activity and Use Limitation to the boundaries of said disposal site (to the
extent such boundaries have been established). Exhibit B is attached hereto and made a part hereof; and

WHEREAS, one or more response actions have been selected for the Portion of the Disposal
Site in accordance with M.G.L. ¢.21E ("Chapter 21E") and the Massachusetts Contingency Plan, 310 CMR
40,0000 ("MCP"). Said response actions are bhased upon (a) the restriction of human access to and contact
with il and/or hazardous material in soil and/or (b) the restriction of certain activities oceurring in. on,
through, over or under the Portion of the Property. The basis for such restrictions is set forth in an Activity
and Use Limitation Opinion (* AUL Opinion™), dated July 2. 1997, (which is attached hereto as Exhibit C and
made a part hereof):

NOW, THEREFORE. notice is hereby
said AUL Opinion are as follows:

iven that the activity and usz limitations set forth in

1. Permitted -\L[nllles and Uses Set Forth in the AUL Opinion. The AUL Opinion provides that
a condition of No ant Risk to health, safety, public welfare or the environment exists for any
foreseeable period of time (pursuant to 310 CMR 40.0000) so long as any of the following activities
and uses occur on the Portion of the Property:

(i) Commercial and/or industrial uses and activities associated therewith, including, but nat
limited to, pedestrian and/or vehicular traffic, landseaping, and routine maintenance of

landscaped areas, which donet cause and/or result in the disturbance and/or the re-location of
petndeum-contaminated soil located at 4 to & feet below surface grade;

(i) Shert-term (three months or less) wnderground utility and/or construction activities including,
but not limited to, excavation (including emergeney repair of widergrowd utility lines),
which are likely to disturb petroleum contaminated soil located at 4 to & feat below surface
erade, providad that such activitiesare conducted in accordance with Obligations/Conditions
(i) and (ii) in Section 3 ofthis Activity and Use Limitation Opinion (**Opinion™), the soil
management procedures of the MCP cited at 310 CMR 40,0030, and all applicable worker
health and safety practices purstant to 310 CMR 40.0018;

Activities and uses which are nct identified in this Opinion as being inconsistent with
mainfaining a condition of No Significant Risk: and

(iv)  Such other activities and uses which, in the Opinion of an LSP, shall present no greater risk
of harm to health, safety, public welfare, or the environment than the activities and uses set
forth in this Par .|p|1.

2 Activities and Uses Inconsistent with the AUL Opinion. Activities and uses which are
inconsistent

with the objectives of this Notice, and which, if implemented at the Portion of the Property. may

result in a significant risk of harm to health. safety. public welfare or the environment or in a

substantial hazard, are as follows

(i) Use of the portion of the property as a residence. school (with the exception of adult
education), daycare, nursery, recreational area (such as a park or athletic fields), and/or
any other use at which a child's presence is likely:

(i) Anyactivity including, but not limited to, excavation, which is likely to disturb petroleum-
contaminated soil located at4 to § feet below surface grade associated with underground
utility and/or construction work, without pricr development and implementation of a Seil
Management Plan and a Health and Safety Plan in accordance with Obligations (1) and (ii) of
Section 3 of the AUL:

(i) activity which is likelyto disturb petroleum-contaminated soil located at 410 8 feet below
de for a pariod of time greater than three months, unless such activity is first
evaluated by an LSP who renders an Opinion stating that such activity is consistent with
ificant Risk and that such activity is conducted in

accordance with Obligations (i) and (i) of Section 3 of this AULzand

{iv)  Relocation of petroleum-contaminated soil located at 4 to & feet below surface prade, unless
such relocation is first evauated by an LSP who renders an Opinion st

aticn is consistent with maintaining a condition of No Signi

relc

3 blig; ondii i If applicable, cbligations and/or
conditions to be u||de\t.|ken and/or maintained at the Portion of the Property to maintain a condition
of No Significant Risk as st forth in the AUL Opinion shall include the following:

(i) A Soil Management Plan must be prepared by a Licensed Site Professional (LSP) pricr to the
commencement of a tivity which s likely to disturb petroleum-oontaminated soil located
at 4 1o 8 feet below surface grade. The Scil Man: aganent Plan should describe appropriate
soil management, ¢l terization, storage, transport and dispesal procedires in accordance
with the provisions ofthe MCP cited at 310 CMR 40.0030 et saq. Workers who n
contact with the petroleum-contaminated soil should be appropriately trained cn the
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Monitoring & Enforcement
“A two-tiered Approach”

1. Public Notice and Outreach

2. Audits & Enforcement
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PUBLIC NOTICE AND OUTREACH
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Massachusetts AULS

Implemented at ~9% of waste sites achieving a
Cleanup End Point or RAO

91% on commercial or industrial properties
9% on residential properties

~ 240 Towns/Villages across State (of 351 or 68%)

~ 100 filed each year (declining)
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STATEWIDE AUL SITES

120 Miles

40 60 80 100

20

20

Massachusetts Department
of
ENVIRONMENTAL PROTECTION




Registry of Deeds

Notice filed in County where AUL located
Keeps information in property title
Requirement to include marginal references

Requirement to reference in future deeds
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Local Officials

e Must be provided in writing along with a
complete copy of the AUL Notice within

30 days of recording/registering the
AUL to:

- Chief Municipal Official (CMO)

- Board of Health (BOH)

- Building Code Enforcement Official

- Zoning Official
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Legal Notices

Where?

- Published in local newspaper
- Copy sent to local officials

What?
— ldentifies the site

— Party conducting the cleanup
— How to get information
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MassDEP Resources

e Online:

http://www.mass.gov/dep/cleanup/sites.htm
e Sites Database
e List of AUL Sites
 GIS Data Layer } ICMA Web Ring

* Regional Service Centers File Reviews:
— Western: Springfield
— Central: Worcester
— Northeast: Wilmington
— Southeast: Lakeville
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J File  Edit “iew Favorites Toolz Help |JLinks >

Bureau of

Site/Reportable Release I.ook Up

= RTM: -

= Site Mame/Locaton Aid:
- Sireet: Horth

= City: ABINGTON
= Status:

= Chemical Type:

Search Results

Release Tracking - Site Reporting Notification Compliance RAO Chenvical Release Tracking
NumbenRTN)y || Cl¥Town |Release Address | 01 ocation Aid | Category Date Status Date | Phase | ., s Tape Number(RTIN)
320 NORTH HUMEBEOLDT PHASE Hazardous
40000314 ABINGTON ATEN PRESS 411 511987 j:ENe] BIE199T e L3 Material 40000314
344 546 NORTH | HO LOCATION HO Hazardous |
40012246 HBINGTON WTE 1D 120 DV 5122996 B&0 SI28I1996 | Lo | B Material 40012246
164 HORTH || MOBIL SERVICE HO .
40012802 ABINGTON AVE TN T2 HE 1052201998 j:ENe] Loi997 | Lrop | A2 0il 40012602
201 HORTH HO .
40013132 ABINGTON | Cyppc or JUNEYARD TWO HE THA9T DEF TIER 1B | 7/2/1998 | o on il 40013132
40013633 LBINGTON | 57 ESEP‘TH JOHN STREET 120 DV 11151998 R&0 TIE1000 PHI‘;‘SE 52 0il 40013633
Total of 5 Records
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Registry Research

e Avallable Online:

e Search By:
— Owner
— Location
— Book & Page Number

[Example: BK/PG 36543/285
Middlesex South County (Cambridge), RTN 3-13583]
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AUDITS & ENFORCEMENT
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AUDITS OF AULS

STATUTORY MANDATE
—  M.G.L.c. 21E § 3A(0)

. Mandates that MassDEP audit a minimum of 20% of all sites for which annual compliance
assurance fees are required to be paid.

— Chapter 206 of the Acts of 1998 (“Brownfields” Legislation)
MassDEP shall perform a targeted audit on all sites at which an activity and
use limitation has been implemented in order to ensure that response actions
not overseen or conducted by the department are performed in compliance
with chapter 21E and regulations promulgated thereunder. In the event the
department determines that a targeted site is not in compliance with chapter
21E, it shall take any and all action it deems appropriate to enforce the
provisions of said chapter.

REGULATORY REQUIREMENT
— 310 CMR 40.1100

. MassDEP may initiate, at any time, a Random or Targeted Audit of any site subject to an

Activity & Use Limitation.
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ENFORCEMENT OF AULS

STATUTORY MANDATE (1998 Brownfields)
— M.G.L.c. 21A 8§16

 Allows MassDEP to assess a civil
administrative penalty up to $25,000 per day
for “failure to comply with the terms of an
activity and use limitation” per
c. 21E
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Audit Focus

3 Components:
e Technical Work [RAO*]
Legal Instrument [AUL Notice]

e Obligation & Maintenance Conditions
[AUL Notice]

* RAO = Response Action Outcome Statement or Close Out Report
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Audit Goals & Tools

e File Review

— 100% of Technical Work through
L1 AUDIT FORM

— 100% of Legal Instruments (NOTICE) through
L1 AUDIT FORM

e Site Inspection

— 50% of Obligation & Maintenance (O&M)
Conditions through L2 Audit

« Comprehensively Review (Review + Inspection)
— 20% of all components through L3 Audit
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Technical Work Audit Criteria

Technical Adequacy of Response Action Outcome
(RAO) documentation or End Point:

Site Conditions

Assessment

Risk Characterization

Source Elimination or Control
Documentation
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L1 Audit Form - RAO
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Technical Audit Results

« 50% of RAO’s Required Follow-up
Actions

 Follow-up Actions
— 40% More Work
— 10% Retraction
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Legal Instrument (NOTICE)
Audit Criteria

Executed by the Owner

Recorded or Registered

Define AUL Area

Permitted and Prohibited Activities
Obligations and Maintenance Conditions
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L1 Audit Form — AUL NOTICE
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Legal Instrument (NOTICE)
Audit Results

 64% Required Follow-Up Actions
e Follow-Up Actions:
 Failure to Define AUL Area
* Not Authorized to Sign

» Altered Notice (boilerplate in Regulations)

« Language Unclear (e.g. “MCP speak”)
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O&M Inspection
Audit Criteria

e Are Site conditions maintained in accordance with the
AUL?

 Intended Use of Property

e Exposure pathways eliminated
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O&M Inspection Form

5l 99ALULATF - Microsoft Word

|Ei|e Edit Wiew Insert Format Tools Table wWindow DEP Help Aadobe PDF

1o ]
x|

mEE

[ S R R R RS- SRR SR S-S R SRR R |

BIAZE ACETZTTE CETARTMENT OF TN UL FONME FTAL FFOTHCTIO N

2OOONNNN Regionel CfRcefuray of a2 Site Clagpap
PosT-1999 ﬁU‘L AUDIT INSPE CTION FORM

FLLLaSL TRacK s FvaeLn

i —

S Mo

Coowm Faaea:

| Addima;

| Fhone:

AL TENOEIEATE 0.8 il ol mut b Sormaing /CHfi ox Sa

SITHIFSIDCTI OF iV et our by Ficld Do/

D= AUL Bl Dooipunn afl AUL o o o e el Gleg :
o Buldiophl O Bmeoeees, O Copiioea

@ thma=d T, = b=

anad d=aliatha idorme ais an AUL sl

Sousdmim e AUL mmfa) dmulicl=

Eridwacs ol reom moauumeat
Ferdiaune W pramd

Tdicunn of pounudly 390w ans coodiuoeat
b ava:

=it
Emdmo: of 1o, o oo o bm e oifa
oifa
aifa
oifa

PEFULTIET AT TR A ST s

O EFRED ACTI W THE ARD TRER

o Boidmud o Dpens.,.,.0 Scheml & Plargimnd
O Commmen O Evemmns O Choiuumne

@ Rmamuoo Owbo Dol Coodivona:

& Bodmud | 5 Dmeas..,. o Scheal & Flargimund
ofommaed o bduyamdl OEvemmes O Cmauumios

o FEmmuno Coomrmu

VOL ATIO K OEZEFUET,, 0ive o Yo O Foauble

10 N2 ST ATV RS TRICTIED ACT LTS AND T

O SRV ACTI L TTHE AND TRES

& Eodeud o Der, Cas o Schaal
o Flovpioued  oFmb ... 0oRmsocuos
o Cn

o

& Eodemud 2. D, Can & Schaal
o Flopgiound

L Y T
o o [n

o T =) 2 Flawaal

o ;. o O Flawaal
e al v anden

e

VLOL ATIO X OEZEFUET,, 0 ive 0¥ o Faable

OELICATIOR ASD U0 ATTIONS

DEEERVED COoFIIO N

& Mmoaa Py .. ... @ Maome aba opmradios
o Soil Mg Blpg,,.,. 0 Heohb & Soifay Fle
o anmn Sipeidfouen  Ohofanlifonduon:

AUL Shmach Aumched i st & Vo 0.te.

&Porammt @ CoprCaradnm,. . & Sigeaiiouss

oo

VOL ATIO K OBZEFUET, & e &¥a O Poaabls

Addiunod Commrmuiors oo Rorass S0 Ma o 1=

Addiunnd Commmuiios oo Rorass S, 0 e © =

Complad br;

Complam Br i oo J030, D

]

11

|ar 21"

Lm 10

Massachusetts Department
of

ENVIRONMENTAL PROTECTION




O&M Inspection
Audit Results

e 80%-+ in compliance

e Problems Identified:

 Failure to Maintain Pavement or Cap
e Excavation in AUL Area

&
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Long-Term Monitoring
Program

 Developed an Internal “Re-inspection” Program
— Intent to re-inspect sites every 5-years
— And/or focus on “high concern” sites

— Issue bi-annual inspection assignments based on
last inspection date.
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Monitoring Tools

 Re-use O&M Inspection Forms for on-
going Inspections

e Use Pictometry complimented by GIS
for “desktop” inspections

— 2003 flyover
— Allows pre-inspections of site
— Helps prioritize inspections and resources
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Pictometry Example (April 2003)
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Re-inspection Audit Results

o 24% identify violations

e Most common problem is
“failure to comply with terms
of AUL”, which are primarily
compromised barriers (when
required) such as pavement

» Although there is “Higher
level enforcement” exposure
($$%$), mostly involves “lower
level enforcement”

(warning).
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MA “Wish List”

Improve Tracking & Public Access

Require Funding for Future Maintenance (e.g
Paving)

Increase Public Sector Roll
Create AUL Permits
Require Annual Reporting (e.g. ownership change)

Include Dig Safe
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